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In an unprecedented move, the Mexican Congress has filed a complaint with the country's highest
court (Suprema Corte de Justicia de la Nacion, SCJN) accusing President Vicente Fox Quesada of
violating the Constitution by taking unilateral steps to open up the country's electric-power sector.
The complaint, presented in early July, questions the decree published in the federal register (Diario
Oficial de la Federacion) on May 24 that announced the federal government's plans to expand the
amount of electricity that private companies can sell to the state-run power company Comision
Federal de Electricidad (CFE).
In the decree, the Fox administration proposed to modify Articles 126 and 135 of the Constitution.
The changes would allow companies that have their own generating capacity to sell as much as 20
megawatts per day of electricity to the CFE as long the supply plant has a daily capacity of 40 MW
daily. But the complaint filed by Congress charges that Fox proposed the policy changes without
allowing input from the legislature, which violates Articles 73 and 89 of the Constitution.
These articles clearly define the roles of the executive and legislative branches in modifying laws
relating to areas covered by the Constitution, including the electric-power sector. The SCJN
complaint, presented by the standing joint committee of the Senate and Chamber of Deputies
(Comision Permanente), gained support from all parties represented in Congress. "The ultimate
goal is to preserve the rights and responsibilities of the Congress," the committee said in a
statement.
Under existing protocol, Fox has 30 days from the time the complaint was filed with the SCJN
to present a formal response. Even after Fox responds to the allegations, the matter may not be
resolved until at least the end of this year or early 2002, said Deputy Salvador Rocha Diaz of the
long-governing Partido Revolucionario Institucional (PRI).
Justice Genaro David Gongora Pimental confirmed that the SCJN has accepted the case. He
pledged that the court would examine the issue within the parameters established by the Mexican
Constitution and not allow political considerations to influence its verdict, as has been the case
in the recent past. "In this time of change, there are no more special arrangements and political
pressures," Gongora told reporters.

PAN reluctantly joins proceedings
Fox's center-right Partido Accion Nacional (PAN) supported the complaint, even though party
members did not necessarily question Fox's motivation nor did they believe the president had
violated the Constitution. Sen. Diego Fernandez de Cevallos, leader of the PAN delegation in the
Senate, explained that his party wanted to join other parties in upholding the role of the legislative
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branch in constitutional matters. "We do not think the complaint will prosper, but we are leaving it
to the high court to make the decision," said Fernandez de Cevallos.
Legislators from other parties, however, disagreed with the PAN assessment that Fox had not
violated the Constitution. "The president's declarations suggest his intention to expand the
magnitude of private investment in the electric sector, thus bypassing the limits established by law,"
said PRI Sen. Enrique Jackson Ramirez.
Fox said he supported the intervention of the judicial branch in the matter. But he also said his
administration was acting in the best interests of Mexico with the decision to expand the CFE's
purchases from the private sector. "The debate should not be about Vicente Fox," said the president.
"We should be discussing whether we want to have sufficient electric power in the coming years or
whether we want to experience continued blackouts."
The CFE has suspended any new purchases of electricity from private sources until the
constitutional question is settled. CFE director Alfredo Elias Ayub said this meant the agency would
also suspend ongoing negotiations to acquire electric power from the state-run oil company PEMEX,
which in recent years has developed the capability to produce its own electric power. PEMEX had
offered to sell about 5,000 MW of excess power to the CFE.

Complaint reflects deeper issue of electricity privatization
The controversy over the purchase of electricity reflects a deeper debate in the Congress on
energy policy. Fox is continuing efforts by his PRI predecessors Carlos Salinas de Gortari and
Ernesto Zedillo to ease government control over the electric-power sector and allow greater
private investment. Zedillo proposed a privatization plan in 1999, but abandoned the proposal in
2000 because of political considerations ahead of the 2000 presidential election (see SourceMex,
1999-02-03, 1999-04-28, 2000-02-02).
Fox has pledged to continue to develop a scheme to attract private capital into the electric sector but
has also pledged that the CFE would not be privatized. Still, some legislators saw Fox's decision to
expand purchases of electricity from private sources as an attempt by the president to circumvent
the Congress in the debate over electricity privatization. "This was a dirty and improper maneuver
to introduce changes in the electric sector without making the necessary changes in the Constitution
and without consulting the Congress," said Deputy Rosario Tapia of the center-left Partido de la
Revolucion Democratica (PRD).
Many legislators are also suspicious of Fox's motives in recent discussions on energy policy with
the US and Canada under the framework of the North American Free Trade Agreement (NAFTA).
There is strong concern in Congress that Fox could ultimately surrender Mexico's energy autonomy
to US energy companies. The president has attempted to allay these concerns by promising that the
Mexican government would retain control of Mexico's electricity resources under all circumstances.

Foreign investments continue to flow into power sector
But while the debate on privatization continues to rage, Mexico has moved forward with plans to
expand its electricity- generation capacity with the assistance of private investors. CFE records
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show the government has already entered into contracts with foreign companies of Mexican-foreign
partnerships to construct and operate 23 power plants, which would guarantee adequate power
supplies in Mexico through 2004.
These plants operate under a scheme of limited privatization (Produccion Externa de Energia, PEE).
The PEE provides concessions to private companies to construct and operate plants in Mexico for a
limited period in exchange for selling electricity to the CFE. "The PEE provides some guarantee that
we can meet our energy needs for the near future," said Eugenio Laris Alanis, the CFE's investment
director.
During the first half of 2001, several European companies entered into contracts with the
government or announced their intention to seek bids to construct several power plants around the
country. One major contract was awarded to Electricite de France (EDF) to construct and operate
the Rio Bravo III plant in Reynosa, Tamaulipas state. The plant will have the capacity to produce
495 MW. EDF already has received three other similar contracts to operate plants in northern
Mexico, including another facility in Reynosa and one in Saltillo, Coahuila state. Spain-based power
companies Iberdrola and Union Fenosa are also expanding their presence in Mexico.
In June, the two companies announced plans to invest US$4 billion in Mexican electricity projects in
coming years. With this level of investment, the two companies expect to increase their production
capacity in Mexico to about 10,000 MW. Iberdrola, which last December won a concession to
construct a plant in Altamira, Tamaulipas state, currently generates about 2,000 MW of energy in
Mexico. Union Fenosa currently generates about 1,500 MW of power. The company, which has
submitted a bid to construct the La Laguna II plant in Durango state, won concessions last year
to construct and operate the Tuxpan 3 and Tuxpan 4 thermoelectric plants in Veracruz state (see
SourceMex, 2000-10-18).
Another major project announced in June would not benefit Mexico directly, but would be located
on Mexican soil. Under the project, US-based Sempra Energy and Mexican-US partnership ICA
Fluor Daniel announced plans to construct a power-generating facility in Mexicali, Baja California
state. The facility, which would be known as Termoelectrica Mexicali, would have the capacity to
produce 450 MW of electricity for export to California and Arizona. The plant is the second facility
constructed in Mexican territory to supply power to California.
US company InterGen is also constructing a similar power facility outside of Mexicali. Mexican
officials have not objected to the arrangement because construction and operation of the plant
would create jobs in Mexico.
Officials said Sempra and InterGen probably decided to locate their plant in Mexican territory
because of lower construction costs and greater ease in obtaining the required permits. But
California environmental authorities suggested that the two US companies are simply avoiding the
state's stricter environmental regulations. The two plants were expected to produce 4,000 tons of
pollutants per year in the skies over Mexicali and Imperial County in California. "We're not opposed
to power plants, but we are concerned about the emission levels and the impact it will have on
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the health of the citizens of the two areas and the impact it could have on the region's economic
development," said Steve Birdsall, a California district pollution-control officer.
Private citizens also share those concerns. The San Diego Union-Tribune newspaper reported that a
US-Mexican coalition of concerned citizens, business leaders, and community activists have formed
an organization called the Imperial Valley Clean Air Stakeholders Group to ensure that the plants
do not become major sources of pollution in Mexicali and Imperial County, Calif. (Sources: The
News, 06/13/01; Bloomberg News, 06/24/01; Reuters, 06/18/01, 06/25/01, 06/28/01; The San Diego
Union-Tribune, 06/27/01, 06/28/01; Reforma, 06/20/01, 06/29/01; CNI en Linea, 07/04/01; Excelsior,
06/20/01, 06/27-29/01, 07/05/01; Novedades, 06/20/01, 06/28/01, 06/29/01, 07/05/01, 07/06/01; Notimex,
06/28/01, 07/04/01, 07/10/01; El Economista, 06/13/01, 06/26/01, 06/28/01, 06/29/01, 07/05/01, 07/12/01;
La Jornada, 06/26/01, 06/28/01, 06/29/01, 07/05/01, 07/12/01; El Financiero, 06/29/01, 07/12/01; El
Universal, 06/29/01, 07/05/01, 07/06/01, 07/09/01, 07/12/01)

-- End --
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